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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 55 OF 2017 

JACKLINE ATIENO ONGORO....……….......................................COMPLAINANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT...................................1ST  RESPONDENT 

BASIL OTIENO ODERO.….………………………………………2ND RESPONDENT 

 

JUDGMENT 

BACKGROUND 

1. This judgment relates to the 1st Respondent’s nominations for Member of 

the County Assembly, Kanyasa Ward, Nyatike Constituency conducted on 

24 April 2017. Both the Complainant and the 2nd Respondent were 

candidates in the said nomination exercise.  

2. The 2nd Respondent was declared the winner of the said nomination 

exercise, but the 2nd Respondent’s win was nullified by the Migori County 

Appeals Tribunal and the Special County Appeals Tribunal of the 1st 

Respondent (hereinafter IDRM) on the ground of electoral irregularities 

and malpractices occasioned by the 2nd Respondent. The provisional 

nomination certificate issued to the 2nd Respondent was therefore nullified 

and both Tribunals directed that the same be issued to the Claimant by 

their decisions dated 29 April 2017 and 6 May 2017 respectively. 

3. The Complainant averred that she attempted to enforce the two IDRM 

decisions through the 1st Respondent’s National Elections Board, and 

when these efforts bore no fruit, she approached the Tribunal by way of a 

Plaint dated 5 June 2017 and which was further amended on 13 May 

2017. 
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4. When the matter came up for hearing on 13 May 2017, the Tribunal 

directed that the same be served on the Respondents. On the strength of 

two Affidavits of Service sworn by Patrick Akhenda and Calvin Otieno, the 

Tribunal proceeded to issue ex-parte orders in favour of the Claimant on 

13  May 2017. 

5. The 2nd Respondent, aggrieved by the decision of the Tribunal on 13 May 

2017, sought a review of the same under Order 45 of the Civil Procedure 

Rules, asserting that he had neither been served with the proceedings at 

the IDRM nor the Tribunal proceedings which had nullified his win. The 2nd 

Respondent therefore contended that he was deprived of the opportunity 

to respond to the allegations levelled against him, contrary to Article 50 of 

the Constitution. 

6. Upon considering the pleadings and submissions of the parties, the 

Tribunal, by a decision delivered on 8 June 2017, ruled that indeed the 2nd 

Respondent had not been properly served and set aside its decision of 13 

May 2017. It proceeded to rule in favour of the 2nd Respondent and 

upheld his nomination. It further directed the 1st Respondent to award him 

the nomination certificate in respect of Kanyasa Ward, Nyatike 

Constituency as the bona fide winner, after finding that he had not been 

heard before his win was nullified. 

7. The Complainant, being aggrieved by the Tribunal’s decision, lodged an 

appeal with the High Court, being High Court Appeal 97 of 2017, where 

she contended that the decision of the Tribunal of 8 June 2017 awarding 

the nomination certificate to the 2nd Respondent was arrived at without 

hearing the parties on merits. It was her assertion that the Tribunal 

condemned her unheard. The High Court, by a decision dated 14 June 

2017, upheld her appeal in part. While it found the setting aside of the 

decision was merited, it agreed that the Tribunal ought to have heard the 

parties before issuing final orders in favour of the 2nd Respondent. The High 
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Court therefore directed that the Tribunal hear the parties on merit on 15 

June and deliver a decision on 16 June 2017. 

8. At the hearing of this matter on 15 June, the Claimant was given leave to 

further amend her plaint, and the Respondents corresponding leave to file 

Statements of Defence. Parties were also directed to file and exchange 

submissions to assist the Tribunal reach its determination on 16 June 2017 in 

compliance with the High Court order. 

ISSUES FOR DETERMINATION 

9. The Tribunal found that the two IDRM decisions could not be upheld for 

violating the rules of natural justice. It also set aside the decision of the 

Tribunal awarding the nomination certificate to the Claimant. The issue 

that now falls for determination is who the bona fide nominee for the 

Member of the County Assembly, Kanyasa Ward, Nyatike Constituency, 

Migori County is. The Claimant contends that she is the bona fide nominee 

and that the Independent Electoral and Boundaries Commission (IEBC) 

has cleared her and issued her with a nomination certificate to contest 

the said seat. It is contended that the Tribunal lacks the jurisdiction to 

cancel the nomination certificate issued to her by the IEBC. 

ANALYSIS 

10. The Claimant contends that she is the bona fide nominee and that the 

IEBC has cleared her and issued her with a nomination certificate to 

contest the said seat. It is not disputed that she was runner up in the 

nomination exercise. However, she contended that the 2nd Respondent 

should not be allowed to benefit from his wrong. 

11. The 2nd Respondent, while maintaining that he was not involved in 

electoral malpractices, has not adduced sufficient evidence to controvert 

the allegations of irregularities. The documents adduced in support of his 

allegation that the Claimant perpetrated violence against him was, to the 

mind of the Tribunal, sufficiently controverted by the Claimant. The 
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Statement of Defence dated 16 June 2017 has not advanced any new 

evidence that would justify a finding in his favour. The 2nd Respondent has 

largely restated the grounds advanced in support of his application for 

review, i.e., that he was not heard. Moreover, the Claimant has already 

been cleared by the IEBC to vie for the said seat. 

12. On a balance of probabilities, we find that the Claimant’s account 

credible and that there is therefore not sufficient basis to justify the award 

of the nomination certificate to the 2nd Respondent. 

ORDERS 

13. In light of the foregoing, we order as follows: 

a. That the Claimant is the bona fide nominee for Kanyasa Ward, 

Nyatike Constituency. 

b. That the nomination certificate granted to the Claimant be and is 

hereby upheld. 

c. That notification do issue to the IEBC. 

d. That each party bears its own costs. 

 

Dated at NAIROBI this  16th     DAY   of   JUNE  2017 

1. Kyalo Mbobu (Chairperson) …..……….……………………………………….. 

2. Hassan Abdi (Member)…………………….………….…………………… 

3. Dr. Adelaide Mbithi (Member) ……………..…….……….……………….... 

 

 


